Planning & Zoning Commission

Thursday, May 7, 2009
7:00 PM

City Council Chambers

Minutes

MEMBERS PRESENT:

Bob Wiskow
John Schaber
Wayne Getz

Jerel Mockenhaupt

Nancy Heim
MEMBERS ABSENT:

Bryan Holtz

Carol Stennes

STAFF PRESENT:

Nick Koverman, Administrator
OTHERS IN ATTENDANCE:  Elaine H. Weber, Shelley Mockenhaupt, Brian Bender (Winona County Planning), Wayne Schauble (City Attorney), John W. Decker, Jeff Hardtke, and Joel P. Haas.

ESTABLISH QUORUM/CALL TO ORDER

Quorum was established and Jerel Mockenhaupt called the meeting to order at 7:01 p.m.
In light of documents being provided just prior to the meeting acting board chair Jerel Mockenhaupt requested a motion for a recess of 15 minutes to review the material.

Motion to recess for 15 minutes: Nancy Heim

Seconded by: Bob Wiskow

Motion declared carried.

The meeting was called to order from recess at 7:20 p.m.

APPROVAL of AGENDA

Motion to approve: John Schaber

Seconded by: Wayne Getz


Motion declared carried.
APPROVAL of MINUTES-April 13, 2009

Motion to approve: Wayne Getz

Seconded: Bob Wiskow

Motion declared carried

BUSINESS ITEMS:

4a. Acting chairman Jerel Mockenhaupt called the public hearing to order at 7:25 p.m. Jeff Hardtke addressed the commission. He submitted material to the commission as provided from his legal counsel. He read through the points and added that reducing the size of his space would “make it worse” to operate. As an addition to item “C” in the submitted material, he again stated that he moved his south side setback to alleviate water drainage, but noted that after 70 years of the building being there that there were no signs of “decay of the property” as he spoke of the neighbor to his south. Acting chair Mockenhaupt asked for clarification of pulling 4 feet off his property line. Mr. Hardtke expressed that there is no major runoff because he reduced the slope of his roof. He pointed out the submitted drawings of the floor plan stating that with two vehicles side by side it would be tight to open his doors and that he would need to jockey vehicles in order to accommodate any business. Nancy Heim questioned Mr. Hardtke on the size of his lot when he expressed it was 56’ by 155’, but she added for the record the 70’ by 155’ lot dimension as provided on the building permit.  City Attorney Wayne Schauble tried to clarify the difference between non-conforming use versus non-conforming structure. He expressed that it is a non-conforming structure and existed before the ordinance. He then expressed that he can qualify for a variance and doesn’t have to rely on the nonconforming status. More discussion continued. Mr. Decker then addressed the commission talking about zoning and grandfathering. He maintained that the building was dilapidated and should not have been allowed to rebuild. Because it is in a residential district it should go away. Acting chair Mockenhaupt asked if Mr. Decker lived in the neighborhood and he said no, but that he owns rental property north of the property. Mr. Decker claimed he allowed the building to completely fall down and that he should not have been allowed to rebuild the structure. Joel Haas addressed the commission next from 525 Whitewater Avenue and Mr. Haas identified that he owns rental property just to the south of the petitioner’s property. He expressed that water runs of the roof faster. He also questioned the setback expressing that he recently measured the property and that it was only 38 inches and 39 inches off the property line on the two corners. He expressed concern for trucks parking in front of driveways and fumes from trucks blowing in their windows. Commissioner Heim asked Mr. Hardtke if indeed he was going to have “big” trucks. Mr. Hardtke said that trucks that he cannot fit inside he will make arrangements to work on them offsite or if it is a vinyl lettering job that he would have them park and turn off their motors and that it would only take an hour. He expressed that he does not have them block the driveways or run with their motors on. He added that truck traffic is due primarily to other neighboring businesses with beer trucks or product trucks dropping off parts for businesses a block up. He expressed that he is using the same pad that was originally there. Mr. Hardtke stated that truck traffic would maybe be a truck every one to two weeks. For his front variance his expressed that exposing the front (west) side of his building if required to meet the 25 foot setback would cause additional dilapidation. In addition he used the existing foundation, he would need to move an existing has line, remove trees, and bring in unnecessary fill dirt. Mockenhaupt asked about additional plans to restore the front to match the characteristic of the neighborhood and Mr. Hardtke discussed his plan as presented for the Conditional Use Permit. Questions of the lot lines remained as far as the setback on the south side whether Mr. Hardtke was 4’ or 39” as expressed by Mr. Haas. With no more questions the public hearing was closed at 8:10 p.m. Nancy Heim asked Brian Bender the advisor for the city with the new information if his past recommendation stood. He posed the question to the commission to ask themselves, “Should he have the right to park two cars side by side?” If they feel he should be able to then they could grant the variance, if not he would recommend denying. He expressed that he felt that Mr. Hardtke was trying to accommodate a commercial structure on a residential site. City Attorney Wayne Schauble was then questioned and said it is still a sideyard setback and that it is acceptable to approve acknowledging the building predates the ordinance and the historical value. The ordinance allows for rebuilding and repair and that the petitioner has said he is not expanding the use. Nancy Heim expressed that she no problem using the existing old building and agreed that the it had been there a long time and that is why they recommended granting the CUP. The question was brought up again regarding the parking of vehicles side-by-side. Bob Wiskow asked the width of the door, which Mr. Hardtke said was 16-feet. Questions of the drawing showing “semi-trucks” in the space and he said there would be no trailers only potentially tractors which was deemed at 22 feet long by Wayne Getz. The question of the south setback continued of whether it was 4 feet or 39 inches. Mr. Schauble expressed that it was less than what it was from the original building. It was determined during the discussion that the addition included 32 square feet of additional space that was added to the north side, but it was questioned if that did or did not add to the space. No agreement was reached. Mr. Schauble expressed that in his memo to the commission that he pointed out that because of the nonconforming structure it should be easier to grant the variance and the courts would favor that decision because he is allowed to maintain and repair his property. It was discussed how the petition showed that all other neighbors approved the repair except for Mr. Decker and Mr. Haas. Mr. Hardtke added that he has continued to paint in that structure and store some of his personal items and had continued to use the space that was in need of repair. John Schaber expressed that he had no problems with the north or west variances but that he did with the south variance and questioned the property line location. Nancy Heim expressed that if there is usually a question of lot lines then it is the responsibility of the owner to perform a survey. She also expressed having a hard time going against the city’s advisor. It is also hard to grant a commercial business within a residential garage. Wayne Getz expressed that that was the point of the CUP. Bob Wiskow added that historically the P&Z has granted variances. Wayne Getz added that the building was taken farther away from the south property line. 
A motion was made to recommend granting the 20’ north variance and the 25’ west front setback variance and to recommend denying the 10’ south side setback variance.

Motion made: John Schaber

Seconded by: Nancy Heim

Wayne Getz and Bob Wiskow voted against.

With a 2-2 vote, Jerel Mockenhaupt voted in favor of the motion to approve the north and west variances and deny the south variance. 
A 3-2 vote in favor of the motion was approved.

Findings of Fact: (Support of the 20’north variance and 25’west variance)

                -West side aligns with the original façade of the historical structure.
   -North side does not extend past the original footprint and stays in line with the existing 

     façade.
Findings of Fact: (Denying the 10’ south side setback)

- The applicant failed to establish a legitimate hardship in support of the variance request, and the Commission felt the 10-foot setback gave the applicant sufficient space to construct a garage.

-The submittal of site plans at the May 7, 2009 hearing did not alter the decision by the Commission.

-The Commission noted the Criteria responses contained in the January 22, 2009 Memo composed by the City’s Advisor has not changed.

-All the testimony received at all subsequent hearings and meetings did not alter the Commission’s decision.

-The garage constructed was larger than needed and the Commission determined it was too large for the underlying intention of the R1 District.

4b. North Star Foods Zoning. Brian Bender led a brief discussion on the North Star Foods property in relation to the Comprehensive plan. He offered ideas for how the City may want to move forward with that plan.

A motion to adjourn at 9:25 p.m.

Motion adjourn: Wayne Getz
Seconded by: Nancy Heim
Motion declared carried.

